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The General Counsel Program
of the 

Greater Richmond Bar Foundation

Nonprofit Corporate Governance Training

September 13, 2017

Our mission is to expand public access to the justice system
in central Virginia by facilitating the delivery of pro bono
legal services and service projects.

• The Pro Bono Clearinghouse

• Pro Bono Promise

• Veterans Initiative

• JusticeServer 2.0 – launch this Fall
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Good Advice for Those Doing Good
The Pro Bono Clearinghouse is a referral service, linking 
volunteer attorneys with nonprofit corporations in need 
of legal representation on a variety of transactional 
matters, e.g.:

Personnel matters, contract negotiations, bylaw 
review, mergers and intellectual property issues

Thus, our nonprofits can focus more of their resources on 
their charitable purpose. Over $2.5 million in free legal 
services has been provided.

Presenters
• J .  Wi l l i a m Gra y,  J r. ,  Pa rt ner  ( Ta x) ,  M cGu i reWood s
• Phyl l i s  K.  Ka t z ,  professor,  Uni vers i t y  of  Ri chmond  School  of  La w
• M i cha el  P.  Gol d ma n,  Pa rt ner  (C orpora t e,  M &A )  Hu nt on & Wi l l i a ms
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Overview of the GC Program

Understanding the Corporation’s 
Organizational Documents



09/12/2017

4

Nonstock Corporations

• Formation of a Nonstock Corporation

• Structure – Member/Directors

• Charter Documents – Articles and Bylaws

• Corporate Formalities

• Other entity structures (Trust, Unincorporated Association, LLC)

Articles of Incorporation

• Essential IRS Provisions

• VA Nonstock Corporation Act Requirements

• Recommendations

• Pitfalls/Concerns

• Form/Examples
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Essential IRS Provisions – The Magic 
Language

• No private benefit or inurement

• Restrictions on political activity and lobbying

• Special dissolution provisions

• Charitable purpose

• Form/Examples

Bylaws

• Operational manual for the Board of Directors

• Board structure (size, term limits, committees, etc.)

• Director qualification and succession

• Voting rights

• Meeting requirements (frequency, quorum, notice, etc.)

• Indemnification
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Bylaws continued

• Very few requirements and no single form or format

• Periodic review and modification may be necessary

• Pitfalls/Concerns

• Form/Examples

Members in a VA Non-
Stock Corporation
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Nature of Membership

• No ownership rights in the corporation

• Articles must declare whether corporation has members 

• Mere title “member” bestows no governance rights

• Articles must set forth qualifications of each member class

• Bylaws may contain these details if articles allow

• Membership interests are not transferable

Nature of Membership

• Articles must set forth any member rights

• Voting to elect directors

• Voting on some or all amendments to articles and bylaws

• Approval of other corporate decisions

• Bylaws may specify rights if articles allow

• Members may vote by proxy

• Members may elect directors or officers by mail if bylaws allow

• Meeting and voting terms similar to stock corporation shareholders
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Member [or Director] Agreements
• Nonstock Act provides default rules

• Member [or director] agreements can establish other rules

• Eliminate or restrict powers of board or officers

• Allocate voting power between or among members and directors

• Specify terms or conditions for service or property agreements with insiders

• Require dissolution at request of one or more members or directors

• Otherwise affect corporate powers, management or relationships

• May be in articles, bylaws or a separate document

• Effective until amendment or repeal or until membership reaches 300

• Broad provisions for enforcement and protection of individuals

The Board of Directors
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Board Composition & Structure

• Determine the optimal structure of the Board

• Size

• Director elections and term limits

• Staggered Board – advantages/disadvantages

• Honorary Directors / Advisory Committee

Review Sample Bylaws/Articles Provisions
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Right from the Start! 

• A board “orientation” packet should be given to each board member 
when the member is appointed.  The packet should include at a 
minimum

• Articles of Incorporation and bylaws

• Exempt status application and acknowledgement

• Annual IRS information returns

• Committees and their functions

• Financial statements and past audits

• Sources of income and key donors

• Minutes of the past year

• Key staff and roles

Duties of Board Members

• Board of Directors has the power to act on behalf of the corporation:

• § 13.1-853 - All corporate powers shall be exercised by or under the authority of, and 
the business and affairs of the corporation managed under the direction of, its board 
of directors, subject to any limitation set forth in the articles of incorporation 
[bylaws] or in an agreement authorized by § 13.1-852.1.

• The Board may delegate some or all off its authority under § 13.1-852.1 to 
committees and/or officers by one or more of the following: 

• Within the articles of incorporation or bylaws , or 

• In a written document signed by all directors. [If it is a membership organization, special 
provisions apply.]

• All delegations should specifically state the power(s) to be exercised and the scope 
of the authority so delegated

• Board should provide  a reasonable degree of oversight  to all delegated authority
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State Law: Standards of Conduct for Board 
Members

§ 13.1-870 - General standards of conduct for directors

§ 13.1-870.1 - Limitation on liability of officers and directors; exception

§ 13.1-870.2 - Limitation on liability of officers and directors; additional exception

§ 13.1-871 - Director conflict of interests

§ 13.1-871.1 - Business opportunities

§ 64.2 - 1101 – Standards of Care (Uniform Prudent Management of Institutional Funds)

Common Law Duties of Board Members

Obedience

LoyaltyCare
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Duty of Obedience  

• In the nonprofit context the duty of obedience is alive. 

• A nonprofit must be organized and operated exclusively for certain 
approved purposes . If an organization is operated for nonexempt 
purposes, the directors have violated their duty of obedience.

• The duty embraces fidelity to the organization’s purpose and mission, its 
adherence to governing documents, restricted gifts, laws, etc.

• In re Manhattan Eye, Ear & Throat Hosp. v. Spitzer, 715 N.Y.S.2d 575, 582–84 
(Sup. Ct. N.Y. County 1999) the court found that the duty of obedience was 
breached in a sale of  buildings and land  in that the board sought to 
“monetize the assets,” rather than to adhere to its hospital’s  original 
mission to “serve the poor”.

• See Duty of Obedience: The Forgotten Duty, Vol 55- 2010/2011 New York School of Law 
Law Review

Know the Constraints Placed on 501(c)(3) 
Organizations 
• Prohibition on private inurement and/or private benefit

• Limited advocacy/lobbying activities

• No political campaign activities

• Distributions only to other charities or for charitable purposes

• Limited unrelated business activities

• Stringent filing and record keeping requirements

• Fiduciary standards for investments of funds

• Operating in compliance with organization’s exempt purpose

• Adherence to laws applicable to line of business activities  
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Duty of Care

• Common law: Active Participation and Good Judgment

• Taking the care and exercising the judgment that any reasonable and prudent 
person would exhibit in the process of making informed decisions

• Acting in good faith consistent with what a director truly believes to be in the 
best interest of the organization.

• Being attentive, diligent, and thoughtful in considering and acting on a policy, 
course of action, or other decision.

• Va. Code § 13.1-870 – must discharge duties exercising a “good faith 
business judgment of the best interests of the corporation.”  In 
exercising this duty, a director can rely on “experts” and committees 
if reliance is reasonable.

Duty of Loyalty 

• Act in good faith

• Actions taken are to advance the interests of the organization 

• A board member should not participate in board discussions and 
decisions when as an individual there is a conflict of interest (i.e., their 
personal interests conflict with organizational interests, or they serve 
multiple organizations whose interests conflict)

• Do not seize corporate opportunities

• Do not use inside information for other purposes – e.g. dual board service
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Board Oversight:  
Private Inurement/Private Benefit

• Exempt organizations must be organized and operated so that there is no financial 
gain or benefit to any individual solely because the person has a relationship with 
the organization.

• This means that all financial arrangements and compensation in all forms, direct 
and indirect, must be reported to IRS and are carefully scrutinized: financial 
arrangements with directors, officers, key employees, contractors who by marriage 
or birth are related to these positions, etc. could be a problem for the organization. 

• Charitable organizations must serve a public purpose and not a private interest; 
therefore who benefits from the services provided is also scrutinized.

• The standard used is reasonableness.

• The organization must have a conflict of interests policy as a means of assuring that 
there is no private inurement or benefit – it also serves as a check.

Board Oversight- Failure to Monitor Can 
Result in Personal Liability

• The $5.5 million settlement was paid by board members of Educational 
Housing Services, a charity in N.Y. that was providing housing 
assistance/lodging to college students.

• There had been lax oversight over the organization’s compensation and 
contracting practices (self-dealing and excessive compensation).  

• “The breakdown in corporate governance at Educational Housing Services 
was stunning. Nonprofit board members who think they don’t face any risks 
if they provide lax oversight should pay close heed to the $5.5-million price 
tag just put on the inattentiveness of the board.”  The N.Y. Attorney General

See: https://ag.ny.gov/press-release/ag-schneiderman-obtains-55-million-settlement-self-
dealing-leading-not-profit-provider
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Board Oversight: Generating Income from 
“Business” Activities

• A nonprofit may only incidentally engage in activities that are a “trade or 
business.”  A trade or business are activities normally performed in the 
private sector through the performance of services or from the sale of 
goods.  Such income will be taxed and if substantial may result in the loss of 
exempt status. 

• The only exception to this rule is if the trade or business activities are 
“substantially related” to the organization’s purpose.

• Further, the trade or business activities must be no more extensive than is 
required to achieve the exempt purposes for which it is being engaged.

• Certain business activities and types of income are exempted as a matter of 
law, e.g. dividends, interest, rents, royalties, annuities, capital gains, sales of 
donated goods, etc.  

Board Oversight: Legislative Advocacy
Political/Campaign Activities 
• Lobbying and political activity is prohibited under the 501(c)(3) exemption.

• Lobbying is engaging with a legislator or the legislative body (Congress, Virginia 
General Assembly, Board of Supervisors or City Council) on a pending piece of 
legislation.  Lobbying can also involve taking a stand on a veto of a bill by the 
Governor or President.

• Lobbying is different than general advocacy.  As long as the efforts are not directed 
at a piece of legislation but talking about needed legislative action prospectively 
that is different that taking action on a piece of legislation.

• Campaign activity (in support of a candidate for office) is strictly prohibited.

• Both the organization and its leaders/board members have to be careful of staying 
within the stringent laws on lobbying.  All lobbying activities and expenditures must 
be tracked and reported annually.

• If lobbying becomes essential form a related 501(c)(4) organization.
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Board Oversight: Solicitations

• To solicit funds, the corporation must comply with the regulations of  
the Office of Charitable and Regulatory Programs (the regulations 
can be found at 
http://law.lis.virginia.gov/admincode/title2/agency5/chapter610/)

• Must register in each state in which its threshold amount of 
solicitations has been met.

• Oversight of fundraising and solicitations is an important role of the 
Board.  More details about solicitations and compliance with 
solicitation requirements will be discussed in the September 27 
training.

Meetings (Va. Code 13.1-864 et. seq.)
• Notice of meetings must be provided  (if not stated in the bylaws, state law has 

provisions for notice and how it is to be provided)

• An agenda and background information on the agenda items should be sent to 
board members days before the meeting (encourage board members to ask 
questions of clarification before the meeting).

• Have rules of procedure, e.g. motions and how made, reconsideration of an action 
taken

• Know how many make a quorum and how many votes are required to pass an 
action (bylaws or state law will provide this information).

• Remote participation in a meeting can be done electronically  (if all directors 
participating can hear each other)

• If a membership organization, must maintain an accurate list of members and how 
they can be reached and members have a right to attend all meetings (except for 
consideration of certain matters such as personnel or a contract being negotiated).
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Secretary

• The Secretary is the only officer mentioned in the Nonstock Corporation Act !

• The role of the secretary is significant

• Keeper of official records

• Creates and retains the minutes of the  Board of Directors

• Sends notice of meetings

• The role has more than a ministerial/custodian/recording - “A key 
responsibility is to ensure that Board members have the proper advice and 
resources for discharging their fiduciary duties AND ensuring that the records, or 
minutes of the Board's actions reflect the proper exercise of those fiduciary 
duties.” Society of Corporate Governance

Documenting Actions Taken

• Form 990 asks if the organization contemporaneously documents 

• Meetings held

• Actions taken

• By the governing body and each committee authorized to act on 
behalf of the corporation

• Taking good minutes is critical to good governance
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Minutes

• Date and time of meeting begins and ends;

• Whether the meeting is a special or regular meeting;

• Whether notice was given or a waiver of notice signed by all directors;

• Names of directors in attendance, those participating by 
electronically, and those not in attendance;

• Whether a quorum was established;

• Departures and re-entries of directors (or attendees) and when 

Minutes 
• Board actions (e.g., approvals, delegations of authority, directives, 

etc.)

• Votes cast, by whom, and how.

• Summary of items presented and a summary of what was discussed 
including alternatives

• Votes that were against a motion; and

• Information items and what discussion/ action followed 

• Recusals from discussions and abstentions from voting
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Corporate Policies

Governance: Recommended Policies  
• Conflict of Interests and Related Party Transactions

• Whistleblower

• Privacy and Cybersecurity

• Document Retention and Destruction 

• Financial Management (internal controls, banking, etc.)

• Investment and Management of Funds

• Fundraising (solicitations, commercial co-ventures, etc.)

• Gift Acceptance
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Governance:  Recommended Policies

• Risk Management

• Joint Venture

• Compensation

• Social Media

• Consultants

• Personnel

• Volunteers

Governance:  Recommended Practices
• IRS – Form 990 asks about governance practices

• Board Review of Form 990 Prior to Filing with the IRS.

• Was  the Form 990 provided to the organization’s governing body before the form was 
filed, and requires the organization to describe in Schedule O the process, if any, the 
organization uses to review the Form 990?  

• Contemporaneous Documentation of Board and Committee Meetings and 
Actions.

• Did the organization contemporaneously documented the meetings held or written actions 
undertaken during the year by the governing body and each committee with authority to 
act on behalf of the governing body? 
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Governance Policies Should Be Displayed 

A number of major foundations post their governance policies on 
their webpage: 

• Ford Foundation

• Staff Code of Conduct

• Trustee and Officer Code of Ethics and Conflicts of Interest

• Whistleblower

• Board of Trustees Standards of Independence

• Charters for  the Audit, Executive, Investment, and Finance Committees

• Bill and Melinda Gates Foundation

• Ethical Conduct and Governance

• Conflict of Interest

Issues with Affiliates/Subsidiaries
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Reasons to Form Affiliates

• Liability concerns for specific assets or activities

• Desire for more specialized management

• Separation of activities that might threaten exemption

• Unrelated trade or business activities

• Substantial lobbying

• Participation in joint ventures

• Public perception

Types of Affiliates

• Nonstock corporation

• Control via sole membership, board appointment or ex officio seats

• Eligible for tax exemption if properly structured

• Stock corporation

• Usually not eligible for exemption

• Limited liability company or partnership

• Usually not eligible for exemption 
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Special Rules for SMLLCs

• LLC with IRS-recognized 501(c)(3) entity as sole member

• Disregarded as separate entity unless elects otherwise

• No IRS exemption application required -- qualifies automatically for same tax-
exempt status as its member

• No separate annual information returns -- income and expenditures shown on 
the member’s return

• Contributions to it are treated as deductible gifts to its member 

Disclosure Obligations
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Annual Filing Obligations

• IRS Form 990-series information return

• No VA counterpart

• IRS Form 990-T to report taxable income

• VA Form 500 to pay state tax on that income

• SCC annual report and registration fee 

• VA Form 102 charitable solicitation registration (unless exempt)

• Disclosures to gift annuity recipients

• Employment tax returns and other filings unrelated to exempt status

IRS Public Disclosure Requirements

• Available to the public during regular business hours:

• Exemption application (IRS Form 1023) and related correspondence

• 501(c)(3) determination letter and any subsequent updates

• IRS Forms 990 (including 990-T) for the last three years

• Nothing may be withheld except donor lists

• Prompt responses required

• Generally same-day for in-person requests

• Up to 30 days for mail requests

• May charge for postage and copying costs
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Public Access to Governance Documents 

• Form  990 asks 

• Whether the organization complies with public inspection rules

• Whether the organization has the following policies:

• Conflict of Interest

• Joint venture

• Compensation

• Document retention and destruction

• Investment

• And how they are made available to the public

• Give Richmond is a central portal for an organization to comply 
with these public disclosure requirements

Governance Resources

• Good Counsel, by Lesley Rosenthal, Wiley Nonprofit Authority

• Independent Sector, Principles of Good Governance: 
https://www.independentsector.org/resource/principles/

• Guidestar and Sarbanes Oxley Implications for 
nonprofits https://trust.guidestar.org/the-sarbanes-oxley-act-and-
implications-for-nonprofit-organizations

• Fordham Law Review, The Board of Nonprofit Organizations: Puzzling 
Through the Gaps Between Law and Practice: 
http://ir.lawnet.fordham.edu/cgi/viewcontent.cgi?article=4304&context=flr
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